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FI NAL ORDER

Pursuant to notice, this cause was heard by WIlliamR
Pfeiffer, the assigned Adm nistrative Law Judge of the D vision
of Adm nistrative Hearings, on February 16, 2001, in
Tal | ahassee, Florida.
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STATEMENT OF THE | SSUES

This is a rule challenge proceedi ng pursuant to Section
120.56(4), Florida Statutes, in which Petitioner clains to be
substantially affected by an agency statenent that allegedly
viol ates Section 120.54(1)(a), Florida Statutes. The subject
matter at issue here concerns two sentences at page 11 of a
panphl et generated by Respondent, which is entitled "Florida's
Educational Opportunities for Students with Sensory I npairnents
(2000) (t he DCE Panphlet)." The two sentences state that the
Fl ori da School for the Deaf and the Blind (FSDB) is an avail able
educational option for sensory-inpaired children in Florida.

PRELI M NARY STATEMENT

By Petition dated January 21, 2001, M chael B. Harrison, on
behal f of Nolan Walter Harrison, a mnor child (Harrison),
chal  enged the validity of two sentences in the DOE Panphl et as
an all egedly unpromul gated rul e of the Departnment of Education
(Respondent) .

By Order dated January 30, 2001, the Division of

Adm ni strative Hearings (DOAH) assigned the matter to

2



Adm nistrative Law Judge Wlliam R Pfeiffer. By Notice of
Hearing dated February 1, 2001, the final hearing was schedul ed
for February 16, 2001.

On February 5, 2001, FSDB filed a Mdtion to Intervene,
principally alleging that the panphlet at issue offered a
meani ngf ul expl anati on of FSDB as one of the educati onal
opportunities available to sensory-inpaired children in Florida.
The Motion to Intervene was granted.

On February 14, 2001, Respondent, FSDB, and Respondent
filed Prehearing Statenents.

At final hearing February 16, 2001, Petitioner offered two
exhi bits, of which one was received in evidence. Petitioner
al so presented testinony of two witnesses: M. Shan Goff, Chief
of Respondent's Bureau of Instructional Support and Comunity
Services, and Dr. Margot Pal azesi, also of that Bureau. Neither
Petitioner nor his father testified. Respondent and FSDB
offered five exhibits, all of which were received in evidence.
Respondent al so presented the testinony of Ms. Goff.

The parties waived the tinme period for filing their
Proposed Final Order and the entrance of the Final Order. There
was no transcript filed. Petitioner and Respondent each filed a
Proposed Final Order, which was duly considered in the

preparation of this Final Oder



FI NDI NGS OF FACT

Backgr ound

1. Congress enacted the Individuals with Disabilities
Education Act (IDEA) "to ensure that all children with
disabilities have available to thema free appropriate public
educati on that enphasi zes special education and rel ated services
designed to neet their unique needs and prepare them for
enpl oynent and i ndependent living." 20 U S.C Section 1400
(d(D(A). As a condition to | DEA funding, each state nust have
a policy in effect that executes the principal goal of the Act,
which is to assure "all children with disabilities [have] the
right to a free appropriate public education.” 20 U S. C
Section 1412(1). 1In 1997, Congress substantially anmended | DEA.
On March 12, 1999, regul ations were published at Part B of Part
34 of the Code of Federal Regulations (CFR), inplenmenting the
1997 | DEA anendnents. The | DEA, as anended, is inplenented in
Florida at Section 230.23(4)(m, Florida Statutes, and Chapter
6A-6, Florida Adm nistrative Code.

2. | DEA s centerpiece is the "individualized education
program (1EP), which is a detailed statenent "sunmmari zi ng the
child s abilities, outlining the goals for the child s education
and specifying the services the child will receive."” Polk v.

Central Susquehanna Internediate Unit, 853 F.2d 171, 173 (3d

Cir. 1988). The |IEP provides special education and rel ated



services tailored to the child s unique needs and designed to
provide the child with a "free appropriate public education.”
20 U.S.C. Sections 1401(8), 1414(d); 34 CFR Sections 300. 13,
300. 15, 300. 344-300. 347; Section 230.23(4)(m5, Florida
Statutes; Rule 6A-6.03028, Florida Adm nistrative Code. A team
including the child s teachers, |ocal education agency
representatives and the child s parents creates the | EP

20 U.S. C. Section 1414(d)(1)(B); 34 CFR Section 300.344; Rule
6A-6. 03028, Florida Adm nistrative Code.

3. Both IDEA and the parallel Florida Statute state that
speci al education students should be educated w th non-di sabl ed
peers "to the maxi num extent appropriate,” and that separate
cl asses or schooling should be used if "the nature or severity
of the disability is such that education in regular classes with
t he use of supplenentary aids and services cannot be achieved
satisfactorily.” See 34 CFR Section 300.550 and Section
230.23(4)(m6, Florida Statutes. Placenent nust be determ ned
on a child-by-child basis.

4. Section 230.23(4)(m, Florida Statutes, generally
identifies the educational options available for sensory-
inmpaired children in Florida, including FSDB. That statute is
i npl emented in pertinent part by Respondent at Rul es 6A-6. 03014,
and 6A-6.03022, Florida Adm nistrative Code, which set school

district admssions criteria for visually inpaired and dual -



sensory inpaired children, respectively. One of the options
listed in the statute is FSDB. Section 230.23(4)(m 3, Florida
St at ut es.

5. Section 242.3305, Florida Statutes, states the
"responsibilities and mssion" for FSDB. |In pertinent part, it
provi des that FSDB educates "hearing-inpaired and visually
i npai red students in the state who neet enrollnent criteria.”
Rul e 6D-3.002, Florida Adm nistrative Code, inplenents that
statute by setting forth the "Adm ssion and Enrol | ment
Requi renents" for FSDB

6. The DOE Panphl et was generated in 1997, and anended in
2000, to explain the special education options available to
parents of sensory-inpaired school-age children in Florida.

The Parties

7. Petitioner is a nine-year-old student who is legally
bl i nd and ot herwi se developnentally inpaired. He resides in St.
Johns County, Florida, and attends classes for the sensory-
inpaired offered by the St. Johns County School District. His
parents noved fromBelize in Septenber, 1999, for the express
pur pose of enrolling Petitioner at FSDB

8. Respondent is the head of the state agency that

publ i shed the DCE Panphl et .



9. FSDB is a state school that, pursuant to Section
242.3305, Florida Statutes, maintains a residential programfor
educating sensory-inpaired children in Florida.

The Factual Background

10. The Petition asserts that Petitioner’s parents noved
to St. Johns County in 1999, where they "chose to enroll the
Petitioner inthe . . . FSDB . . . as described in the DCE
Panphl et."™ The Petition notes that FSDB declined to accept
Petitioner. The Petition further states Petitioner then filed
mul ti pl e due process petitions pursuant to Section 232.23(4)(m,
Florida Statutes, which "yielded an offer by FSDB that the
Petitioner be eval uated over an extended period in a tenporary
assignment at FSDB." Thereafter, "As the parents’ choice of
enrol | ment was denied by FSDB, Petitioner’s parents enrolled the
Petitioner in the local St. Johns County School District." The
Petitioner further states that he | ater sought County support
for placenent at FSDB, which was rejected because the County
believed it could adequately educate Petitioner.

11. The records of DOAH adequately set forth the factua
background. Petitioner was denied adm ssion to FSDB when he
applied in 1999. Thereafter, his parents filed a due process
petition to contest the FSDB denial (DOAH Case No. 99-4930E)
Petitioner and FSDB entered into a Settl enent Agreenent, which

all owed Petitioner to enroll at FSDB on a "tenporary assi gnnent



basis for extended evaluation [in] accordance with Rule 6D
3.002(4) . . ., for a period of 90 school days within which tine
[Petitioner] will participate in the educational program as
established by the IEP team™ The Petitioner dism ssed his
case, however, for reasons not apparent in this record, the
child s parents opted not to enroll their son in the school.

12. On January 19, 2000, Petitioner’s parents again filed
a request for a due process hearing, alleging that they nade a
"unilateral mstake" in entering into the first Settl enent
Agreenent. (DOAH Case No. 00-0348E). On March 1, 2000,
Petitioner and FSDB entered into another Settlenent Agreenent
(the Second Settlenment Agreenent). The Second Settl enent
Agreenment provided for the sanme 90-day tenporary assignnent,
whi ch woul d comrence on the first day of the 2000-2001 school
year. That agreenent al so provided that Petitioner could
cont est any deci sion nade by FSDB after the tenporary
assignnment. The Petitioner then dismssed his petition.

13. On July 9, 2000, Petitioner filed a third request for
due process hearing agai nst FSDB (DOAH Case No. 00-2871E). It
al |l eged that both settlenent agreenents denied rights under the
| DEA, violated FSDB' s adm ssions rules, and the Second
Settl enent Agreenent was an attenpt by FSDB to "circunmvent the

requi rements of | aw. Petitioner requested a hearing to

determne "their conformty to both | DEA and FSDB Rul e 6D."



14. On August 8, 2000, DOAH di sm ssed the case on two
grounds. First, Petitioner failed to allege a dispute subject
to DOAH review, because Petitioner "clearly stated his intent to
continue his enrollnent in the public schools of St. Johns
County . . .," and further stated his satisfaction with that

school system Final Oder in NH v. F.S.D.B., Case No. 00-

2871E at p. 3. Second, it was dism ssed because the Second
Settl ement Agreenent barred the action. 1d. at p.3, et seq
That order was not appeal ed, and becane final.

15. Petitioner filed a fourth due process petition on
August 1, 2000 (DOAH Case No. 00-3129E), opposing FSDB' s | EP
neeting set for August 8, 2000, which was set by FSDB to
i npl enent the Second Settlenent Agreement. Petitioner |ater
wi t hdrew t hat request.

16. FSDB has repeatedly stated, and continues to naintain,
that it will excuse the ternms of the Second Settl ement Agreenent
to allow Petitioner to remain in the St. Johns County Schoo
District. Alternatively, FSDB continues to state Petitioner my
tenporarily enroll at FSDB pursuant to the Second Settl enent
Agr eenent .

The Current Case

17. Petitioner filed the instant rule chall enge on
January 21, 2001. Hi s father received a copy of the predecessor

1997 version of the DOE Panphl et in August 2000, froma



representative of the Dade County School District. He asserts
the follow ng two sentences constitute an unpronulgated rule in
viol ation of Section 120.56(4), Florida Statutes:
Parents in Florida have the right to choose
t he educational setting they consider npst
appropriate for their child who has a
hearing or visual inpairment. FSDB is an
option in the conti nuum of placenent for the
gducgtion of students with sensory
i npai rments.
18. The Petition clains Petitioner is adversely affected
by the two sentences due to the followng three injuries:
(1) his "parents were denied the right to choose the educati onal
setting they feel nost appropriate for their child"; (2) his
sensory-inpaired peers attend FSDB; and (3) the St. Johns County
School District |oses funding for special education of sensory-
i mpai red chil dren because nost |ocal parents of sensory-inpaired
children choose FSDB over the District.
19. At the hearing, Petitioner presented the testinony of
two enpl oyees of the Respondent, Shan CGoff and Margot Pal azesi .
Both testified that the Respondent pronul gated the DOE Panphl et
as an informational docunent for parents and others dealing wth
sensory-inpaired children in Florida.
20. Ms. Coff testified that DOE generates a nultitude of
simlar brochures and panphlets. She further stated that there

is no relation between funding of FSDB and fundi ng of | ocal

school districts’ special education prograns.
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21. The DOE Panphlet is clear. At page 3, the DOE
Panphl et di stingui shes between mandatory educati on of sensory-
inpaired children in school districts and discretionary
adm ssions at FSDB:

School districts must provide educationa
prograns to each eligible student who has a
sensory inpairnment, beginning on the
student’s third birthday and conti nui ng
until the student’s 22nd birthday or until
the student graduates with a standard

di pl oma, whi chever cones first.

* * *

For students between the ages of 5 and 22
who have sensory inpairnments and who neet
enrol | ment requirements, the FSDB provides
educational and co-curricul ar prograns,
support services, day school and residenti al
prograns.

22. Imrediately followng the two chall enged sentences,
t he DOE Panphl et advi ses:
I nterested parents may contact the School’s
Parent Information Ofice for information
regardi ng adm ssion .

23. There is no evidence that the DOE Panphlet, read in

pari materia, is inconsistent with the |aws, regul ations, or

policies of the federal governnent.

CONCLUSI ONS OF LAW

Juri sdiction

24. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this

proceedi ng. Section 120.56, Florida Statutes.

11



St andi ng

25. Pursuant to Section 120.56(4), Florida Statutes, any
substantially affected person may chal |l enge an agency st at enent
as an allegedly unpronul gated rule that violates Section
120.54(1)(a), Florida Statutes. |In order to neet the
substantially affected test, the Petitioner nust establish that,
as a consequence of the agency statenent, the Petitioner wll
suffer injury in fact and that the injury is within the zone of

interest that is regulated or protected. See generally F.A C S

v. Dept. of Health, 2000 WL. 1763541 (Fla. DOAH

Nov. 16, 2000). The Petitioner bears the burden of proof to
establ i sh standing by a preponderance of the evidence. The

Continental Ins. Co. v. Dept. of lnsurance, 1998 WL. 866219

(Fla. DOAH May 12, 1998).

26. Petitioner has denonstrated sufficient proof to
establish standing in this case. Wile Respondent argues that
the Second Settl enent Agreenent between Petitioner and FSDB bars
this action, Petitioner's rule chall enge addresses Respondent's
al | eged unpronul gated rule providing for FSDB as a guarant eed
educati onal option.

27. Specifically, in the Second Settl enent Agreement, FSDB
in fact agreed to tenporarily admt Petitioner. Petitioner,
however, has chall enged the Respondent's panphl et as agency

policy which allegedly constitute a rule which provides
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uncondi tional adm ssion to FSDB. Notw thstandi ng his agreenent
with FSDB, Petitioner has standing to challenge the alleged
rule.

28. Wiile Petitioner asserts that he al so has standing
because | ocal students enrolled at FSDB result in a | oss of
| egislative funding fromthe St. Johns School District, there
was no reliable evidence presented to support his claimand it
is rejected.

Al | eged Rul e

29. For the purposes of Chapter 120, Florida Statutes, the
term"rule" is defined, in pertinent part, as follows at Section
120. 52(15), Florida Statutes:

(15) "Rule" neans each agency statenent of
general applicability that inplenents,
interprets or prescribes |aw or policy or
descri bes the procedure or practice

requi rements of an agency and i ncl udes any
form whi ch i nposes any requirenent or
solicits any information not specifically
required by statute or by an existing

rule .

30. Section 120.56(4), Florida Statutes, in pertinent
part, states:

(4) CHALLENG NG AGENCY STATEMENT DEFI NED AS
RULES; SPECI AL PROVI SI ONS. -

(a) Any person substantially affected by an
agency statenent nay seek an adm nistrative
determ nation that the statenent violates
Section 120.54(1)(a). The petition shal

i nclude the text of the statement or a
description of the statenent and shall state
with particularity facts sufficient to show
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that the statenent constitutes a rule under
Section 120.52 and that the agency has not
adopted the statenent by the rul emaking
procedure provided by Section 120. 54.

31. Section 230.23(4)(m, Florida Statutes, in pertinent
part, states:

(m Exceptional students - [The Schoo
District shall p]Jrovide for an appropriate
program of special instruction, facilities,
and services for exceptional students as
prescri bed by the state board as acceptabl e,
i ncl udi ng provisions that:

* * *

3. The school board annually provide

i nformati on describing the Florida School
for the Deaf and Blind and all other
progranms and net hods of instruction
avai l abl e to the parent or guardi an of a
sensory inpaired student.

32. Section 242.3305, Florida Statutes, in pertinent part,
states:

242.3305. Florida School for the Deaf and
the Blind; responsibilities and m ssion.

(1) The Florida School for the Deaf and the
Blind is a state supported residentia

school for hearing-inpaired and visually

i npai red students in preschool through 12th
grade. The school is part of the state
system and shall be funded through the

Di vi sion of Public Schools and Conmunity
Educati on of the Departnent of Educati on.
The school shall provide educati onal
programs and support services appropriate to
meet the education and rel ated eval uation
and counsel i ng needs of hearing-inpaired and
visually inpaired students in the state who
neet enrollnment criteria .
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(2) The mission of the Florida School for
the Deaf and the Blind is to utilize al
avai | abl e talent, energy, and resources to
provi de free appropriate public education
for all eligible sensory-inpaired students
of Florida .
33. Rule 6D-3.002, Florida Adm nistrative Code, contains
several "Adm ssion and Enrol |l nent Requirenents"” for FSDB. The

Rul e requires applicants to be "deaf," "visually inpaired" or
"deaf-blind," and neet specific adm ssions standards. See,
e.g., Rule 6D-3.002(1)(i),(j) and (2), Florida Adm nistrative
Code.

34. The DCE Panphlet at page 3 clearly states that
applicants to FSDB nust "neet enrollnent requirenments.” It is
consistent with Sections 230.23(4)(m3, and 242. 3305, Florida
Statutes, and Rule 6D-3.002, Florida Adm nistrative Code, which
provi de that a student nust neet certain criteria to be admtted
to FSDB. The DCE Panphl et does not reasonably |imt or alter
the statutorily authorized adm ssions criteria, as set forth by
Rul e 6D-3.002, Florida Adm nistrative Code.

35. Furthernore, it is unreasonable to read the two
sentences at issue out of context. It is a fundamental tenet of

statutory and contractual construction that one nust read al

parts of a docunent in pari nmateria. See, e.g., The Continental

| nsurance Co. v. Dept. of Insurance, 1998 W. 866219 (Fla. DOAH

May 12, 1998)(stating "[s]tatutes governing the [regul ated

parties] nust be read in pari materia, not in isolation,” in
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dism ssing a rule challenge to an agency statenent). Upon
readi ng the DOE Panphlet as a whole, the two sentences cannot be
reasonably interpreted to unconditionally offer adm ssions to
FSDB. They nerely identify an option available to parents of
sensory-inpaired children in Florida.

36. The DCE Pamphl et, including the chall enged sentences
is not a "rule" as defined by Section 120.52(15), Florida
St at ut es.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is ORDERED that Petitioner’s challenge be di sm ssed.

DONE AND ORDERED t his 18th day of May, 2001, in

Tal | ahassee, Leon County, Flori da.

W LLI AM R PFEI FFER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the

D vision of Adm nistrative Hearings
this 18th day of My, 2001.

COPI ES FURNI SHED

M chael B. Harrison
870 Gerona Road
St. Augustine, Florida 32086
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Ronald G Stowers, Esquire
Depart ment of Educati on

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

Charles L. Weatherly, Esquire
The Weatherly Law Firm

3414 Peachtree Road, North
Monarch Pl aza, Suite 450

Atl anta, Georgia 30326-1162

Si dney F. Ansbacher, Esquire
Upchurch, Bailey and Upchurch, P.A
Post O fice Drawer 3007

St. Augustine, Florida 32085-3007

James A. Robi nson, General Counse
Departnment of Education

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rul es
of Appell ate Procedure. Such proceedi ngs are conmmenced by
filing one copy of a notice of appeal with the Cerk of the

D vision of Administrative Hearings and a second copy,
acconmpani ed by filing fees prescribed by law, with the District
Court of Appeal, First District, or with the District Court of
Appeal in the Appellate District where the party resides. The
noti ce of appeal nmust be filed within 30 days of rendition of
the order to be revi ened.
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